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Abstract: ASEAN is a geo-political and economic organization of 10 countries located in Southeast Asia, which was formed on August 8, 1967. To deal with the expansion of globalization and the drastic competition from neighbouring regions, national leaders from the ASEAN Member States decided in 2008 to adopt a new agreement, the ASEAN Charter. But what are the differences in ASEAN’s position in the international community after adopting the ASEAN Charter? This article plans to analyse this regional association, whose membership includes some of the world’s most notorious human rights violators, its developmental challenges and the legal contents of the ASEAN Charter, pointing out also the start of a process of regional standard setting on human rights.
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I. INTRODUCTION
The Association of Southeast Asian Nations (the „ASEAN”) is a geo-political and economic organization of 10 countries located in Southeast Asia, which was formed on 8 August 1967 with the signing of the ASEAN Declaration (the Bangkok Declaration) by the Founding Fathers of ASEAN, namely Indonesia, Malaysia, Philippines, Singapore and Thailand. Brunei Darussalam joined on 8 January 1984, Viet Nam on 28 July 1995, Lao PDR and Myanmar on 23 July 1997 (although this country’s human rights record is considered by many to be one of the worst world-wide), and Cambodia on 30 April 1999, making up what is today the ten Member States of ASEAN. It is worth mentioning that ASEAN was preceded by an organisation called the Association of Southeast Asia (commonly called ASA), an alliance consisting of the Philippines, Malaysia and Thailand that was formed in
1961.
ASEAN spans over an area of 4.46 million km, 2, 3% of the total land area of Earth, with a population of approximately
Human rights were not even mentioned in ASEAN’s constitutive Declaration. The first prominent statement by ASEAN officials in support of human rights came in the wake of the World Conference on Human Rights in Vienna in June 1993;
600 million people, 8.8% of the world population. In 2010, its combined nominal GDP had grown to USD $1.8 trillion. If ASEAN were a single country, it would rank as the 9th largest economy in the world and the 3rd largest in Asia in terms of nominal GDP.
The motivations for the birth of ASEAN were so that its members’ governing elite could concentrate on nation building, the common fear of communism, reduced faith in or mistrust of external powers in the 1960s, as well as a desire for economic development; not to mention Indonesia’s ambition to become a regional hegemon through regional cooperation and the hope on the part of Malaysia and Singapore to constrain Indonesia and bring it into a more cooperative framework. Aside from improving each Member State’s economies, the bloc also focused on peace and stability in the region.
In 2006, ASEAN was given observer status at the United Nations General Assembly. As a response, the organisation awarded the status of „dialogue partner” to the United Nations.
In November 2007 the ASEAN members signed the ASEAN Chart, a constitution governing relations among the
ASEAN members and establishing ASEAN itself as an international legal entity, similar to the European Union; this entity includes a strong commitment to international human rights and humanitarian principles.
On 15 December 2008 the members of ASEAN met in the Indonesian capital of Jakarta to launch the charter with the aim of moving closer to „an EU-style community”. At this event, the President
of Indonesia, Susilo Bambang Yudhoyono, stated that „This is a momentous development when ASEAN is consolidating, integrating and transforming itself into a community. It is achieved while ASEAN seeks a more vigorous role in Asian and global affairs at a time when the international system is experiencing a seismic shift”, he added, referring to climate change and economic upheaval. „Southeast Asia is no longer the bitterly divided, war-torn region it was in the 1960s and 1970s.
The ASEAN Charter serves as a firm foundation in achieving the ASEAN Community by providing legal status and institutional framework for ASEAN. It also codifies ASEAN norms, rules and values; sets clear targets for ASEAN; and presents accountability and compliance.
Through the fundamental principles we discover the „respect for fundamental freedoms, the promotion and protection of human rights, and the promotion of social justice”.
However, the ongoing global financial crisis was stated as being a threat to the goals envisioned by the charter, and also set forth the idea of a proposed human rights body to be discussed at a future summit in February 2009. This proposition caused controversy, as the body would not have the power to impose sanctions or punish countries that violate citizens’ rights and would therefore be limited in effectiveness. The body was established during the ASEAN Summit in October 2009 as the ASEAN Intergovernmental Commission on Human Rights (the „AICHR”).
The First Meeting of AICHR was
convened from 28 March – 1 April 2010 at the ASEAN Secretariat, during which the Representatives had extensive discussions among themselves and with other relevant ASEAN bodies on how to ensure its effective operations as the overarchinghuman rights institution in ASEAN. The Meeting discussed among others, the formulation of the Rules of Procedure which will lay down the operational guidelines for the conduct of AICHR’s work in all aspects.
Poor attendance marred the start of the First Meeting of AICHR, when leaders from some of the largest Southeast Asian countries, including Indonesia, the Philippines and Malaysia, did not show up for the opening ceremony, citing reasons ranging from weather disturbances to domestic obligations. They were scheduled to arrive later during the weekend.
The meeting, which followed one in April that was cancelled when Thai anti-government protesters stormed the summit venue, addressed preparedness for natural disasters, the response to future economic crises and free-trade agreements, among other issues. Many critics were brought to the job of the commission which is to promote human rights, because it has no power to investigate governments or impose sanctions. Human rights groups supported the creation of the commission, but were concerned that it was not independent enough since the commissioners were chosen by governments without outside consultation.
Southeast Asia’s human rights record is blemished at best. Myanmar’s military government is currently detaining more than 2,000 political prisoners. Malaysia’s government detains people it deems threats to domestic security without trial and maintains tight controls on television stations and newspapers. But its main challenge in recent months has been to tamp down long-running conflicts and disagreements. Relations between Thailand and Cambodia have worsened over a border dispute near the temple, Preah Vihear and over the past year, troops in the border area have skirmished several times, leaving seven people dead.
Cambodia’s nationalistic and authoritarian prime minister, Hun Sen, regularly delivers diatribes against Thailand and has pointedly offered asylum to Thaksin Shinawatra, the ousted Thai prime minister who is sought by the Thai authorities on outstanding arrest warrants. Elsewhere in the region, Indonesia and Malaysia have failed to resolve disputes over territory on Borneo Island. Emotionally charged disagreements over the origins of songs, traditional dances and batik cloth-printing techniques have flared in recent months.
Territorial disputes also strain relations between the Philippines and Malaysia and Singapore and Malaysia. In the South China Sea, Brunei, Malaysia, Philippines and Vietnam all have claims to areas rich in natural gas deposits.
Indonesia is pushing for the drafting of an ASEAN human rights declaration by the AICHR as a priority when chairing ASEAN. Despite its necessity, it is hard to reach consensus on norms laid in the future declaration, although such a declaration would not be legally binding on Member States. However the priority for ASEAN countries was to come up with a mutually acceptable definition of human rights.
Another obstacle is that ASEAN countries were still trying to grasp the Asian or even ASEAN version of the concept of human rights, and that it might be different from that in Western countries. For example, the death penalty has been abolished in Europe, but it is still commonplace in ASEAN, except the Philippines.
II. PAPER CONTENT
The following is a brief survey of the three instruments that now form the „backbone of ASEAN’s rudimentary human rights protection system”.
A. The ASEAN Charter
Although the Charter is not a human rights treaty, it includes provisions mentioning human rights. Thus one of the ASEAN’s ‘purposes’ is: „To strengthen democracy, enhance good governance and the rule of law, and to promote and protect human rights and fundamental freedoms, with due regard to the rights and responsibilities of the Member States of
ASEAN”.
One of the „principles” that according to the Charter „ASEAN and its Member States shall act in accordance with” is „respect for fundamental freedoms, the promotion and protection of human rights, and the promotion of social justice. This is followed by the principle of „upholding the United Nations Charter and international law, including international humanitarian law, subscribed to by ASEAN Member States”1*.
While part of a binding treaty, the sheer generality of the Charter’s human rights provisions would make it difficult, pending further developments, to consider them as more than declaratory, or as creating specific obligations on member states, beyond those already stipulated in other treaties to which they are party or in rules of customary international law.
In Article 14 it is stipulated that the establishment of „an ASEAN human rights body” shall be done „in conformity with the purposes and principles of the ASEAN Charter relating to the promotion and protection of human rights and fundamental freedoms” and the task of determining the body’s terms of reference (the „TOR”) is assigned to the ASEAN Foreign Ministers Meeting.
Despite the principles above mentioned, three other principles are stated: „independence, sovereignty… noninterference in internal affairs” and „respect for the right of every Member State to lead its national existence free from external interference, subversion and coercion””. However, the Charter does not explicitly subjugate its human rights provisions to those on national sovereignty or non-interference.
The Charter provides that „as a basic principle, decision-making in ASEAN shall be based on consultation and consensus”220 and this principle is echoed in the TORs of the two human rights bodies.
However, as professor Lin Chun Hung underlined in a very interesting article published in the Chinese Journal of International Law, we agree that a binding constitution is mandatory: „since there is a common desire to foster an ASEAN community rather than just promote closer cooperation, a binding constitution with clear and definite objectives for forming a regional identity is necessary. In sum, the Charter has expanded ASEAN’s purposes towards strengthening democracy, promoting rule of law and protecting human rights and fundamental freedoms, along with the UN Charter, international law and international humanitarian law. Even so, unlike EU Member States with predominantly Christian and economically developed experiences, ASEAN is one of the most diverse areas in the world based on its multiethnic, multi-lingual and multi-religious background. Therefore, it is not easy to define the ASEAN’s regional identity in an explicit manner with a single document”.
B. The TOR of the AICHR A High Level Panel (the „HLP”) has been established by ASEAN Foreign Ministers to draft the Terms of Reference
for the ASEAN human rights body22 (the „AICHR TOR”). The HLP was consisted of 10 government representatives, one each from every ASEAN Member State, with a representative of the ASEAN Secretariat serving as resource person and providing secretariat support. Like in all ASEAN bodies, the HLP’s decision-making is based on consultation and consensus.
According to the point 7 of the Cha-Am Hua Hin Declaration on The Intergovernmental Commission on Human Rights23, The AICHR TOR shall be reviewed every five years after its entry into force to strengthen the mandate and functions of the AICHR in order to further develop mechanisms on both the protection and promotion of human rights. This review and subsequent reviews shall be undertaken by the ASEAN Foreign Ministers Meeting;
The AICHR’s first purpose is as follows: „To promote and protect human rights and fundamental freedoms of the peoples of ASEAN”24. Another „purpose” actually names specific international standards (the Universal Declaration of Human Rights and the Vienna Declaration and Programme of Action) alongside „international human rights instruments to which ASEAN Member States are parties” as standards which the AICHR must
„uphold”25.
However, AICHR shall promote human rights within the regional context, bearing in mind national and regional particularities and mutual respect for different historical, cultural and religious backgrounds, and taking into account the balance between rights and responsibilities26.
The fifth principle mentioned is the „principle” of „the promotion and protection of human rights”27.
The TOR characterises AICHR as an „intergovernmental (… ) consultative body”28 composed of state representatives who would decide „on consultation and consensus in accordance with Article 20 of the ASEAN Charter”29 and who would be appointed by the member states which would pay „due consideration to gender equality, integrity and competence in the field of human rights”30, although no reference to „independence” is made.
The TOR’s provisions for AICHR’s mandate and function cater for the „promotion” aspect in much greater detail than the „protection” one31. The „promotional” mandate and functions include enhancing public awareness of human rights, promoting capacity building, encouraging member states „to consider acceding to and ratifying international human rights instruments” and promoting implementation of „ASEAN instruments related to human rights”32. But while the TOR provides the AICHR with a mandate „to develop strategies for the promotion and protection of human rights”33, the latter mandate is not elaborated. This has disappointed CSOs, who had lobbied intensely for what they termed „an ASEAN human rights body with teeth” -meaning, inter alia, the power to investigate individual complaints and country and regional situations – causing some to express the view that the AICHR lacks a protection mandate. This, it is submitted, is staring too hard at the empty half of the glass. There is an explicit „purpose” of human rights protection and a mandate for the AICHR to „develop strategies” for such protection. To these must be added other provisions, for instance „to obtain information from ASEAN Member States on the promotion and protection of human rights”. These provisions are however skeletal. Significantly, the TOR also tasks the AICHR with drafting „an ASEAN Human Rights Declaration”, envisaging a legally binding regional human rights system further down the road.
C. The TOR of the ACWC Comparing the TOR of the AICHR and the TOR of the ASEAN Commission for the Promotion and Protection of the Rights of Women and Children (the „ACWCTOR”)31, it is clear that they are similar. For instance the ACWC is an „inter-governmental (…) consultative body” to which each member state shall appoint two representatives, and the decision-making is based on consensus.
Although this similarities, there are also differences. The ACWC’s mandate and functions include assisting member states who so request in writing reports to UN human rights bodies; similarly assisting member states in implementing the concluding observations of the
CEDAW and CRC committees; and „to
enhance the effective implementation of CEDAWand CRC through, among others, exchange of visits, seminars and conferences”. The TOR emphasizes that the ACWC is „to complement, rather than duplicate, the function of CEDAW and CRC Committees”.
As regards the „mandate and functions” provisions, while these are more numerous and detailed than in the case of the AICHR, the same emphasis on „promotion” at the expense of „protection” is generally prevalent here too. An exception may be the provision for the ACWC to „advocate on behalf of women and children, especially the most vulnerable and marginalised, and encourage ASEAN Member States to improve their situation”. Finally, a note should be made on the relationshipbetween the two Commissions. The TOR of the AICHR provides for a dominant role for that Commission: The AICHR shall work with all ASEAN sectoral bodies dealing with human rights to expeditiously determine the modalities for their ultimate alignment with the AICHR. To this end, the AICHR shall closely consult, coordinate and collaborate with such bodies in order to promote synergy and coherence in ASEAN’s promotion and protection of human rights.
Despite these three documents, efforts in ASEAN to promote and protect the rights of women, children, and migrant workers were made long before the drafting of the ASEAN Charter and they are gaining momentum in their own separate processes. These human rights instruments are, notably:
• The ASEAN Declaration on the Protection and Promotion of the Rights of Migrant Workers, through which the Member States are held to: promote decent, humane, productive, dignified and remunerative employment for migrant workers; establish and implement human resource development programmes and reintegration programmes for migrant workers in their countries of origin; take concrete measures to prevent or curb the smuggling and trafficking in persons by, among others, introducing stiffer penalties for those who are involved in these activities; facilitate data-sharing on matters related to migrant workers, for the purpose of enhancing policies and programmes concerning migrant workers in both sending and receiving states; promote capacity building by sharing of information, best practices as well as opportunities and challenges encountered by ASEAN Member Countries in relation to protection and promotion of migrant workers’ rights and welfare; extend assistance to migrant workers of ASEAN Member Countries who are caught in conflict or crisis situations outside ASEAN in the event of need and based on the capacities and resources of the Embassies and Consular Offices of the relevant ASEAN Member Countries, based on bilateral consultations and arrangements; encourage international organisations, ASEAN dialogue partners and other countries to respect the principles and extend support and assistance to the implementation of the measures contained in this Declaration; and task the relevant ASEAN bodies to follow up on the Declaration and to develop an ASEAN instrument on the protection and promotion of the rights of migrant workers, consistent with ASEAN’s vision of a caring and sharing Community, and direct the Secretary-General of ASEAN to submit annually a report on the progress of the implementation of the Declaration to the Summit through the ASEAN Ministerial Meeting.
• The ASEAN Declaration Against Trafficking in Persons Particularly Women and Children41, through which the Member States are held to: establish a regional focal network to prevent and combat trafficking in persons, particularly women and children, in the ASEAN region; adopt measures to protect the integrity of their respective passports, official travel documents, identity and other official travel documents from fraud; undertake regular exchange of views, information sharing on relevant migratory flows, trends and pattern, strengthening of border controls and monitoring mechanisms, and the enactment of applicable and necessary
ASEAN Declaration against Trafficking in Persons Particularly Women and Children, adopted by the ASEAN Summit in Vientiane, 29 November 2004, available at: http://www.aseansec.org/16793.htm;
legislations; intensify cooperation among our respective immigration and other laws enforcement authorities; distinguish victims of trafficking in persons from the perpetrators, and identify the countries of origin and nationalities of such victims and thereafter ensure that such victims are treated humanely and provided with such essential medical and other forms of assistance deemed appropriate by the respective receiving/ recipient country, including prompt repatriation to their respective countries of origin; undertake actions to respect and safeguard the dignity and human rights of genuine victims of trafficking in persons; undertake coercive actions/measures against individual and/or syndicate engaged in trafficking in persons and shall offer one another the widest possible assistance to punish such activities; and take measures to strengthen regional and international cooperation to prevent and combat trafficking in persons.
• The Declaration on the Elimination of Violence Against Women in the ASEAN Region4*, through which the Member States are held to: encourage greater regional and bilateral cooperation in the systematic research, collection, analysis and dissemination of data, including disaggregated by sex, age, and other relevant information, on the extent, nature and consequences of violence against women and girls, and on the impact and effectiveness of policies and programmes for combating violence against women; promote an integrated and holistic approach to eliminate violence against women by formulating mechanisms focusing on the four areas of concerns of violence against women, namely, providing services to fulfill the needs of survivors, formulating and taking appropriate responses to offenders and perpetrators, understanding the nature and causes of violence against women and changing societal attitudes and behaviour; encourage gender mainstreaming to eliminate all forms of violence against women through policies and programmes as well as systems, procedures and processes; enact and, where necessary, reinforce or amend domestic legislation to prevent violence against women, to enhance the protection, healing, recovery and reintegration of victims/survivors, including measures to investigate, prosecute, punish and where appropriate rehabilitate perpetrators, and prevent re-victimisation of women and girls subjected to any form of violence, whether in the home, the workplace, the community or society or in custody; take all necessary measures to eliminate all forms of discrimination against women and to empower women and strengthen their economic independence and to protect and promote the full enjoyment of all human rights and fundamental freedoms in order to allow women and girls to protect themselves against violence; intensify efforts to develop and/or improve existing legislative, educational, social measures and support services aimed at the prevention of violence against women, including adoption and monitoring the implementation of laws, the dissemination of information, active involvement with community-based players, and the training of legal, judicial, enforcement officers, social workers and health personnel; strengthen collaboration between and among countries, through bilateral, regional and international cooperation for resource mobilisation and technical exchange programmes, including sharing of best practices and experience in raising awareness, developing advocacy programmes on preventing and tackling violence against women; support initiatives undertaken by women’s organisations and non-governmental and community-based organisations on the elimination of violence against women and to establish and/or strengthen networking as well as collaborative relationships with these organisations, and with public and private sector institutions.
Although improvements in this domain in ASEAN are made, human rights activists in these countries have already challenged their governments to end the culture of impunity and
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investigated specific cases of human rights violations. In Thailand, a special commission was recently set up to investigate the deaths of 90 persons killed during the April-May 2010 political crisis.
In the upcoming 12 months, AICHR members have to complete the Declaration of ASEAN Human Rights, the first of its kind in the region. It will be another uphill task. At least seven members still object to the participatory and consultative process, which was proposed by Thailand, Indonesia and the Philippines.
We must remember that ASEAN members aspire for the AICHR to be „a vehicle for progressive social development and justice, the full realization of human dignity and the attainment of a higher quality life for ASEAN peoples”, according to their inaugural declaration. These are worthy goals, because ASEAN is a broad church that includes countries like Burma and Laos that want to rubber-stamp their authoritarian regimes, not submit to real scrutiny. All 10 commissioners who serve the AICHR for three year terms were chosen by their respective ASEAN member nations, in most cases through opaque selection processes that involved little or no public consultation. ASEAN aspires to be a regional organization with bigger global clout, but embracing a human-rights council like this is detrimental to that goal.
Please be reminded that there were several campaigns conducted by Amnesty International and other NGOs to ensure that the AICHR mandate would be effective in addressing the whole range of human rights violations across the region. Amnesty International has expressed disappointment at the refusal by the AICHR to look into complaints brought by victims, families and civil society organizations of human rights abuses in ASEAN member states. In this regard, Amnesty requested the Commission to reverse its decision and apply its mandate, which includes protection of human rights, in line with international law and standards. However, on 29 March 2010 during the AICHR’s meeting, a Commissioner met the victims of human rights violations and representatives of civil society, only to inform them that the Commission will receive thematic reports on human rights issues, but not individual complaints, and therefore no further action will be taken on any petitions.
The fact that the Commission decided, in its very first official meeting, that it cannot help victims of the deadliest single attack on journalists in history to seek redress clearly does not bode well for its future. Investigating complaints is an essential strategy, applied widely by regional and international human rights bodies all around the world.
The Commission should meet individuals and groups who wish to submit complaints of human rights abuses within ASEAN, be they individual complaints; complaints relating to national laws, policies or practices violating human rights; cross-border human rights issues; or regional ones. It should study each of these complaints thoroughly, including by communicating with relevant governments and, where needed, carrying out further research, and make every attempt to put an end to the violations reported.
III. CONCLUSIONS
We emphasize that the ASEAN Vision 2020, adopted by the ASEAN Leaders on the 30th Anniversary of ASEAN, agreed on a shared vision of ASEAN as a concert of Southeast Asian nations, outward looking, living in peace, stability and prosperity, bonded together in partnership in dynamic development and in a community of caring societies.
Non-ASEAN countries have criticised ASEAN for being too soft in its approach to promoting human rights and democracy in Myanmar. Despite global outrage at the military crack-down on peaceful protesters in Yangon, ASEAN has refused to suspend Myanmar as a member and also rejects proposals for economic sanctions. This has caused concern as the European Union, a potential trade partner, has refused to conduct free trade negotiations at a regional level for these political reasons.
During the 12th ASEAN Summit in
Cebu, several activist groups staged antiglobalisation and anti-Arroyo rallies. According to the activists, the agenda of economic integration would negatively affect industries in the Philippines and would cause thousands of Filipinos to lose their jobs.
In the past, ASEAN has been criticized of being a mere talking shop. However, leaders such as the Philippines’ Foreign Affairs Secretary, Alberto Romulo, said it would be a workshop not a talk shop. Others have also expressed similar sentiment.
That a regional association whose membership includes some of the world’s most notorious human rights violators, in particular Myanmar, and working on a basis of consensus, managed to start a process of regional standard setting on human rights, the first of its kind in Asia, is impressive, however hesitant and flawed the process may be.
ASEAN is operating in the real world and has to be realistic about what it can or cannot do. Human rights cooperation requires full participation of all its Member States. It is not desirable to try to do it on the basis of „ASEAN minus X”.
Through its actions ASEAN is building an inclusive and comprehensive community for all of the peoples of its Member States which requires patience and long-term plan. Effective promotion and protection of human rights and fundamental freedoms will make the ASEAN Community stronger, and possibly the peoples of ASEAN happier. For these purposes, ASEAN deserves encouragement and support in this endeavour.
Is should be underlined that ASEAN can learn from other regional and international organizations on how they go about promoting and protecting human rights through regional and international cooperation. At the same time, ASEAN also needs to develop its own modality of regional cooperation on human rights, which will take into account its political, economic and social diversity.
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